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HYRJE

Né Kosovén e pasluftés ka pasur njé intenzitet té zhvillimeve pér ndértimin e sistemit
demokratik té shtetit. Prezenca ndérkombétare né krijimin dhe administrimin e insti-
tucioneve shtetérore, ka pasur njé ndikim té madh pér sa i pérket marrjes sé vendimeve

té réndésishme, e sidomos vendimeve qé kané pasur té béjné me pakicat jo shqgiptare.

Mungesa e vullnetit politik dhe gadishméria e dobét e institucioneve akoma egzistojné
pér té€ ju qasur mé seriozisht luftés kundér korrupsionit, ku edhe sot mungojné ligjet
dhe mekanizmat e parandalimit dhe luftimit té€ korrupsionit.

Sistemi gjyqésor duhet té jeté njé ndér institucionet mé kredibile té njé vendi, po ashtu
duhet té jeté plotésisht i pavarur nga ndikimet e jashtme, qofshin ato politike, individ-
uale apo ekonomike. Integriteti dhe pavarésia e sistemit gjygésor jané té€ njé réndésie
té veganté né rastet kur trajtohet korrupsioni dhe po ashtu rrisin efikasitetin e gjyqé-
sorit. Pavarsia e gjyqésorit len té kuptohet qé gjyqtarét, prokurorét dhe punétorét e
tjeré té administratés nuk duhet té jené nén ndikimet e jashtme, qofté té politikés,
pushtetit apo interesave tjera individuale. Por, kjo gjithashtu nuk do té thoté gé kjo

pavarési i lejon té njéjtit té sillen dhe té veprojné sipas déshirave dhe interesave té tyre.

Edhe pér kundér zhvillimeve té arritura t€ Kosovés né ndértimin e institucioneve, sis-
temi gjyqésor ka ngecur pér sa i pérket funksionimit demokratik dhe transparent té tij.
Nga raportet dhe analizat e béra pér sistemin gjyqésor, si nga organizatat vendore
poashtu edhe ato ndérkombétare, gjyqésiné e paragesin né njé gjendje té brisht dhe jo
té fugishme sa i pérket luftimit té korrupsionit dhe transparencés sé funksionimit té

saj.

Njé ndér problemet e shuméta qé e béjné sistemin gjyqésor jo efikas, éshté edhe
mungesa e kompletimit té legjislacionit. Né mungesé té ligjit pér gjykata, jané krijuar
paqartési té bartjes sé¢ kompetencave né mes té gjykatave, prokurorisé dhe késhillit

gjyqésor, pér administrim té miréfillt t€ veté sistemit gjygésor né Kosové.

Rritja e efikasitetit té punés né sistemin gjyqésor zvogélon mundésité e korrupsionit
né té gjitha procedurat gjygésore, jo vetém té atyre qé merren me korrupsionin. Pran-
daj, indikatorét e efikasitetit né sistemin gjyqésor nuk dallojné nga llojet e rasteve qé
trajtohen, por fokusohen né gjetjen e volumit té rasteve qé kalojné pérmes sistemit.
Njé strukturé mbéshtetése ligjore dhe kapacitet 1 forté i sistemit gjyqésor né formén e
alokimeve adekuate buxhetore, numér i mjaftueshém 1 stafit, trajnime té duhura pér
stafin dhe menaxhim i miré i Iéndéve né gjykata, té gjitha kéto ndihmojné né rritjen e
efikasitetit.!

! Indicators of Judicial Efficiency in Corruption Cases- U4 Expert Answer
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NE PERGJITHESI MBI INDIKATORET E PERHAPJES SE
KORRUPSIONIT NE SISTEMIT GJYQESOR NE KOSOVE

1. Grumbullimi i 1éndéve dhe numri i gjyqtaréve

Sistemi gjyqésor né Kosové njérin prej problemeve akute e ka grumbullimin e madh
té rasteve dhe mos-zgjidhjen e tyre. Pérveq trashégimit t€ njé numéri t€ madh té rasteve
nga vitet e kaluara karakteristike €shté se sistemi gjyqésor né pérgjithésipér asnjé vit
nuk po arrin té zgjidh té gjitha rastet q€ i drejtohen atij gjaté vitit. Pra, pér ¢do vit kemi:
bartje té l1éndéve qé nuk jané zgjidhur né vitin prezent nga gjykata, 1éndé nga vitet e
kaluara, dhe bartjen nga vitit prezent né vitin e ardhshém. Sipas té€ dhénave té Depar-
tamentit té Statistikés prané Sekretariatit t€ Késhillit Gjyqésor té Kosovés lidhur me
punén dhe efikasitetin e gjykatave té rregullta kemi kéto té dhéna:
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Gjykata Supreme 3706 2889 4196 2399
Gjykat
Jykata 1484 588 743 1329
Ekonomike
Giykatat & Qarkut 11363 8993 10003 10353
Giykatat 309838 150595 278546 181887
Komunale
Gjithsejté gjykatat
Lsreals et 326391 163065 293488 195968
erregullta

Tabela 1. Numri i rasteve népér gykata. Marré nga Késhilli Gjygésor i Kosovés. “Raporti vjetor
2008, statistika e gjykatave 1¢ rregullta”.

Si¢ shihet nga shifrat e prezantuara mé larté, efikasiteti 1 gjygésorit éshté né nivel té
pakénaqshém. Késhtu nése analizohet vetém vitin 2008 lidhur me rastet e pranuara
dhe rastet e zgjidhura, atéheré del se vetém gjykata Supreme ka zgjidhur mé shumé
raste se sa g€ ijané paraqitur gjaté vitin 2008. Gjykata Ekonomike ka shkallén mé té
ulét té efikasitetit, rreth 50% té rasteve ka arritur ' zgjidh, ku nga 1484 raste té paraqji-
tura ka zgjidhur vetém 588. Gjykata e Qarkut ka njé pérgindje té zgjidhjes prej rreth
88% té léndéve qé 1 jané paraqitur né vitin 2008, dhe Gjykatat Komunale prej rreth
89.9% té 1éndéve té zgjidhura.

Tendencé e pérafért shihet edhe né vitin 2009 bazuar né té€ njéjtin burim. Pérpos
Gijykatés Supreme qé ka numér mé t€ madh té 1éndéve t€ zgjidhura né raport me léndét
e reja, me efikasitet prej 114%, t€ gjitha Gjykatat tjera té rregullta jané me efikasitet té



ulét, pra me numér mé té vogél té 1éndéve té zgjidhura né raport me léndét qé 1 jané
drejtuar né até periudhé. Késhtu efikasiteti i Gjykatés Ekonomike éshté 98%, 1 Gjykatés
sé¢ Qarkut 94%, dhe i Gjykatave Komunale 93%.
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Gjykata Supreme 1702 2399 1941 2160
Giykat
jykata 477 1329 469 1337
Ekonomike
Gjykatat e Qarkut 5523 10353 5201 10675
Gjykatat
Jykata 185894 177560 173345 190109
Komunale
Gjithsejté gjykatat
JIENsejie glykata 193596 191641 180956 204281
e rregullta

Tabela 2. Numri i rasteve népér gjykata. Marré nga Késhilli Gpygésor i Kosovés. “ Raporti Gjashté
mujorit té paré 2009, statistika e gjykatave 1¢ rregullta”.

Sa u pérket arsyeve t€ njé numéri kaq t€ madh té rasteve té pazgjidhura, pérfaqésuesit
e gjykatave e arsyetojné me numeér té€ vogél gjyqtarésh dhe numér té larté té rasteve.
Edhe pse njé pohim i tillé géndron, paragiten edhe njé varg elementesh tjeré qé kané
njé ndikim shumé té réndésishém né numrin kaq té madh té rasteve té pazgjidhura.
Disa nga kéto elemente jané edhe: ményra e rregullimit té sistemit gjygésor dhe
prokuroria me ligje sistemore, sistemi i ndarjes sé punés mes gjyqtaréve, menaxhimit
efikas té rasteve, profesionalizmi, mekanizmat e kontrollit t€ punés sé gjyqtaréve, trans-
parenca né puné, sistemi i pérgjegjésisé sé gjyqtaréve etj. Pikérisht kéto jané elementet
g€ do té analizohen mé tutje né raport.

Sipas Késhillit Gjyqgésor té€ Kosovés, gjegjésisht Departamentit té Statistikés, né pub-
likimin e “Raportit mbi punén e gjykatave gjaté vitit 2008” Kosova ka njé numér prej
269 Gjyqtarésh qé shérbejné pér njé numér prej rreth 2.2 milioné njeréz. Njé ményré
e miré pér ta testuar pohimin se a éshté vetém numiri i gjyqtaréve qé ndikon né efika-
sitetin e gjyqésorit éshté krahasimi 1 numrit té gjyqtaréve pér koké banori né Kosové
me vendet tjera. Kjo béhet duke llogaritur numrin e gjyqtaréve qé shérbejné pér 100.000
banoré. Nga vende té ndryshme kemi kété pasqyré:

INSTITUTI
DEMOKRATIK
I

KOSOVES




‘ ' .
Instituti Demokratik

Kosova Demaocratic

i Kosovés
Instirute

Numri i gjykatésve pér 100.000 banoré
Korea Jugore 3.3
Shqipéria 7.4
Shtetete Bashkuara té Amerikés | 9.8
Franca 11.1
Kosova 14.2
Maqgedonia 31.1
Rumania 15.7

Tabela 3. Numri i gjykatésve pér numér banoréve

Nga tabela larté shihet se ka vende me sistem shumé efikas gjyqésor qé kané numér
shumé mé té voggl té gjyqtaréve sikurse éshté edhe rasti i SHBA-ve, Francés. Né anén
tjetér, ndodhet Shqipéria qé ka 7.4 gjykatés pér 100.000 banoré, gati pérgjysmé mé pak
gjyqtaré pér koké banori se Kosova. Nga kéto té€ dhéna konkludohet se nuk éshté
numri i gjyqtaréve ¢do heré faktori i vetém dhe mé i réndésishém pér njé sistem gjyqé-
sor efikas dhe profesional, por ekzistojné edhe faktoré tjeré, t€ pérmendur mé larté,

ndér té cilét me réndési t€ madhe éshté forma e organizimit té sistemit gjyqgésor.

Sa 1 pérket ményrés s€ organizimit té€ sistemit t€ drejtésisé né Kosové, tash sé fundi
éshté béré edhe pérzgjedhja e njé numri kandidatésh t€ cilét i kané filluar trajnimet pér
aplikimin e sistemit t€ noteris€. Kéta kandidaté fillimisht e kané kaluar fazén e paré té
njé testimi lidhur me kété sistem. T€ gjitha kéto procedura jané bazuar né Ligjin pér
Noteriné qé éshté né fuqi né Kosové. Pritet qé¢ me aplikimin e kétij sistemi gjykatat té
lirohen nga numri i madh i rasteve. Sipas Ligjit mbi Noteriné parashihet qé noterét té
kené pérgjegjési né kryerjen e shumé ¢éshtjeve jashté-kontestimore. Pra, ky éshté njé
shembull se si né ményra t€ ndryshme mund té reformohet sistemi gjyqésor dhe té

lirohet nga ngarkesa e madhe.

Qeveria e Kosovés né “Planin pér partneritet evropian” né pjesén qé ka té béjé me
sistemin Gjyqésor né Kosové ka paraparé qé né afatin kohor té tre mujorit té katért té
vitit 2008 € rritet numri i gjykatésve né 80, né ményré q€ ndér té tjera té rritet edhe
efikasiteti i Gjykatave. Kjo rritje jo qé nuk éshté béré, por pérkundrazi numri i gjyq-
taréve aktual qé punojné né sistemin Gjyqésor té Kosovés vetém éshté zvogéluar. Gjaté
muajve t€ fundit, e sidomos pas testit té€ Etikés, test i cili bén pjesé né fazén e riemérimit
té gjyqtaréve dhe prokuroréve ekzistues dhe emérimit té anétaréve t€ rinj, njé numér
né rritje i gjyqtaréve kané dhéné doréhegje duke béré qé gjendja ekzistuese té jeté edhe
mé e réndé.
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2. Ndarja e rasteve mes gjyqtaréve dhe menaxhimi léndéve

Elementet qé do té ndikonin né efikasitetin dhe llogaridhénien e gjyqésorit jané edhe

ckzistimi i njé€ sistemi t€ paanshém dhe transparent gjaté ndarjes sé rasteve mes gjyq-
taréve dhe menaxhimit elektronik té rasteve. Kéto elemente kané réndésiné e tyre po
ashtu edhe né respektimin e parimeve bazé té€ punés sé gjyqésorit q€ jané pavarésia e
tij nga ndikimet e ndryshme té jashtme dhe té brendshme dhe objektiviteti e profe-
sionalizmi. Sistemi gjyqésor né Kosové karakterizohet pikérisht me parregullsi t€ médha
né kété fushé, ku si shembull 1éndét nga Iémia e njéjté té dorézuara né vitin 2009 zgjid-

hen po né kété periudhé derisa 1éndét e viteve t€ méhershme ende presin.

Né sistemin gjyqésor t& Kosovés edhe pse do té duhej té keté njé sistem té kritereve
né bazé té té cilave béhet shpérndarja e rasteve tek gjyqtarét, raportet e EULEX-it qé
merren me monitorim té punés gjykatave* pohojné se implementimi i njé sistemit tillé
éshté shumé 1 dobét. Sistemi 1 ndarjes sé 1éndéve mes gjyqtaréve éshté i rregulluar nga

veté gjykatat e caktuara.

Késhtu praktikohen njé laramani sistemesh té ndarjes sé 1éndéve mes gjyqtaréve ku
béjné pjesé: sistemi i ndarjes cift-tek, sistemi me alfabet, sistemi i ndarjes bazuar né
njé numér léndésh me radhé qé shkojné tek njé gjyqtar e pastaj radha tjetér tek tjetri,
caktimi 1 1éndéve nga veté kryetari 1 gjykatés pérkatése etj. Asnjé nga kéto sisteme té
lartpérmendura nuk éshté i duhuri pér té siguruar se rastet nuk do té caktohen né
ményré preferenciale apo pa ndikime tek gjyqtari i caktuar, pasi tek té gjithat sistemet
ka mekanizma g€ lejojné mundési té caktimit té njé 1énde tek gjyqtari i caktuar. E njéjta
situaté €shté e pranishme edhe né prokurorité publike.

Tek sistemi i ndarjes sé léndéve cift-tek, ekziston mundésia g€ personeli i gjykatés apo
prokurorisé t€ vonojé regjistrimin e ¢éshtjes sé caktuar dhe sipas preferencés ta dérgojé
tek gjyqtari apo prokurori i caktuar. Pra njé léndeté dorézuar i ndérrohet radha dhe
varésisht cift apo tek i caktohet gjyqtarit apo prokurorit i cili synon ta keté até 1éndé.
Po ashtu edhe sistemi i caktimit té 1éndéve nga kryetari i gjykatés, i jep mundési té
njejtit qé léndét t'i ndaj sipas interesave t€ tij. Kjo éshté né kundérshtim me principet
themelore t€ punés s¢ sistemit gjyqésor, i cili kérkon pavarési té ploté dhe paanshméri
e objektivitet. Si shembulli mé 1 keq qé pérdoret né raportin e EULEX jané rastet kur
edhe pas caktimit té rasteve gjyqtarét i ri-caktojné dhe i rishpérndajné rastet né mes

veti.

Gjaté intervistés sé zhvilluar me Kryeprokurorin e Shtetit z. Hilmi Zhitija, ai pranon
se me sistemin aktual té€ ndarjes s€ 1éndéve ka mundési pér manipulime té tilla. Mirépo,

pérpos qé mund té ndodh qé léndét té ndahen dhe té merren sipas preferecés sé veté

> EULEX Report Programme — July 2009
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prokuroréve, né raste mé té rénda mund té ndodh edhe zhdukja apo fshehja e 1éndés.
Pér zhdukje té 1éndéve, z. Zhitija thoté se éshté shumé e véshtiré t€ béhet pasi 1énda
qysh né fillim regjistrohet dhe evidentohet dhe kurdoheré mund kérkohet pérgjegjési

pér té, pér mé tepér ai nuk ka ndonjé informacion qé t€ keté ndodhur zhdukje e 1éndéve
né institucionin qé drejton. Sa i pérket fshehjes sé léndéve, Kryeprokurori i Shtetit
pohon se veté ai ka pasur rast té tillé kur i ka gjetur njé prokurori njé lénd shumé té

ndjeshme té fshehur né sirtaré.

N¢é mos-efikasitetin e sistemit gjyqésor ndikim t€ madh ka edhe ményra e menaxhimit
té rasteve né proceduré. Eshté i njohur fakti se né Kosoveé tej zgjaten procedurat gjyqé-
sore, e madje né disa raste té kontesteve civile g€ ka pasur Qendra pér Avokim dhe
Késhilla Ligjore (QAKL) procedurat zgjasin deri né 10 vite deri né njé aktgjykim pér-
fundimtar. Procedura tjera qé zgjasin jané edhe ato t€ trashégimisé. Pérderisa né njérén
ané jané t€ pranishme kéto tejzgjatje, né anén tjetér ekzistojné palé té cilave té njéjtat
konteste civile e trashégimore u pérfundohen brenda pak ditéve ose javéve. Pér kété
shkak lindin edhe dyshimet e bazuara pér keqpérdorime e korrupsion.

Rezultatet e mungesés sé njé ményre objektive e transparente té ndarjes sé rasteve
dhe menaxhimit té tyre né proceduré (sistem kompjuterik qé vegse ekziston, por nuk
implementohet) shihen nga Raporti i BIRN?, mé konkretisht efikasitetin e disa
gjykatésve né Gjykatén e Qarkut Pejé:

Emri i gjykatésit Numri i rasteve té zgjidhura pér njé muaj
Esat Shala 99 raste té zgjidhura
Sudan Gorani O raste té zgjidhura
Uké Mugqaj 17 raste té zgjidhura
Muharrem Shala 23 raste té zgjidhura

Tabela 4. Efikasiteti i giykatésve né Gjykatén e Qarkunt né Peje.

Lidhur me kété lind njé pyetje, se si éshté e mundur qé njé gjyqtar té jeté né gjendje té
zgjidh 99 raste pér njé muaj derisa tjetri asnjé léndé té vetme, apo gjyqtarét tjeré me 17
e 23 1éndé? Si caktohet radha e gjykimeve dhe si éshté e mundur g€ njé qytetari njé
kontest té mos i zgjidhet pér vite té téra ndérsa tjetrit brenda pak ditéve? Pra kétu, pér
kéto shkaqe edhe lindin mekanizmat pér keqpérdorim ku pér shkak té nevojés qé njé
proceduré té kryhet mé shpejté qytetarét vihen né pozité té kérkojné zgjidhje tjera si
té€ paguajné mito ose té€ pérdorin lidhje familjare e shoqgérore.

Zgjidhja mé e miré do té ishte pérdorimi i Sistemit Informativ té Menaxhimit té
Léndéve. Pérmes pérdorimit té kétij sistemi do t€ béhej automatizimin e funksionimit

té€ punés né té gjitha gjykatat. Ndarja e rasteve pérmes kétij sistemi elektronik do té

? Rtjeti Ballkanik i Gazetarisé Hulumtuese — “Monitorimi i Gjykatave”, Qershor 2009



béhej sipas probabilitetit dhe né ményré automatike, pa mundési té ndérhyrjes nga per-
sonat e interesuar. Pér mé tepér edhe menaxhimi dhe fazat e procedurés do té€ mund
té pércilleshin lehté pérmes késaj ményre. Ky sistem e bén shumé mé té lehté kété pér-
gjellje e po ashtu gjyqtarét do té mund té thirreshin né pérgjegjési pér mos respektimin
e radhés sé shqyrtimit t€ léndéve.

Megjithése Sistemi Informativ i Menaxhimit té Léndéve ekziston, dhe pér mé tepér
qé né Prill 2009 Zyra Ndérlidhése e Komisionit Evropian ka instaluar 616 kompjuteré
té rinj me programin pérkatés pikérisht pér zbatimin e kétij sistemi, ky sistem ende

nuk aplikohet né punét e gjykatave tona.

3. Procedimi i l1éndéve lidhur me korrupsionin

Né pérgjithési opinioni publik nuk éshté i kénaqur me rezultatet e deritanishme té
luftés kundér korrupsionit dhe korrupsionin e shohin si njé dukuri shumé té pérhapur.
Kjo vértetohet edhe me rezultatet ¢ Barometrit Global té Korrupsionit 2009 (Trans-
parency Internationl) ku vérehet njé shkallé e larté e pérhapjes sé korrupsionit, dhe né
shumé sektoré edhe rritje e shkallés sé korrupsionit né krahasim me vitin 2007. Nga
shkalla 1 qé paraqget njé vend pa prezencé té korrupsionit, e deri né shkallén 5, qé
paraget nivelin ekstrem té korrupsionit, né Kosové kemi kéto rezultate:

Partité . Sektori . Shérbyesit .

Politike Parlamenti Privat Media civilé Gjygésori
2007 3.8 3.5 3.1 2.5 / 3.5
2009 3.8 3.4 3.7 2.3 3.3 4.0

Tabela 5. Niveli i korrupsionit né Kosové sipas sektoréve (Marré nga Global Corruption Report 2007
dhe 2009)

Element qé pérdoret pér matjen e korrupsionit éshté edhe pérgindja e qytetaréve qé
kané paguar mito né 12 muajt e fundit, instrument i zhvilluar nga Transpareny Inter-
national (TT) qé pérdoret né Barometrin Global té€ Kosrrupsionit. Sipas TT né Kosové
13% e qytetaréve kané paguar mito né 12 muajt e fundit pér kryerjen e shérbimeve té
ndryshme ose favoreve. Ky rezultat éshté shumé shqetésues, sidomos kur rezultate té
ngjashme kemi né vendet si Bjellorusia me 13% e Nigeria me 17%, derisa vendet e
Bashkimit Evropian sikurse Danimarka, Holanda e Zvicra kané vetém 1% té qytetaréve
qé paguajné mito. Po ashtu edhe vendet e rajonit kané shifra shumé mé té uléta, si
Kroacia me 4%, Magedonia me 4% e Turqia me vetém 2% té qytetaréve qé kané paguar
mito né 12 muajt e fundit.

Gijithashtu edhe anketimet e bisedat direkte t€ zhvilluara me qytetaré nga ana e Qendrés
pér Avokim dhe Késhilla Ligjore flasin pér pakénaqési té médha sa i pérket rezultateve
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né lufté kundér korrupsionit.

Njé prej ¢éshtjeve shumé té debatuara dhe pér té€ cilén hidhen akuza nga té gjitha in-
stitucionet pérgjegjése né adresé t€ njéra tjetrés jané pikérisht ¢éshtjet té cilat lidhen

me suksesin né luftén kundér korrupsionit dhe dénimin e kryerésve té veprave té tilla.

Agjensioni Kosovar Kundér Korrupsionit (AKK) si njé prej mekanizmave pérgjegjés
pér luftimin dhe parandalimin e korrupsionit €shté institucion i pavarur i formuar me
Ligjin Kundér Korrupsionit shpallur nga Kuvendi i Kosovés mé daté 22 Prill 2005.
AKK-ja ka funksion né procedimin e rasteve té€ dyshuara né prokurori pér procedim
té métejmé penal. AKK-ja gjaté vitit 2007 dhe 2008 ka dérguar né prokurori 100 raste
dhe sipas Mentor Borovcit, Drejtor 1 Departamentit pér Strategjiné Anti-korrupsion
dhe Hetime Administrative shumé pak prej tyre jané kryer me sukses duke mos dhéné
shifra konkrete. Po ashtu, sipas Borovcit problemet né prokurori kané té béjé me num-
rin e vogél t€ prokuroréve dhe gjyqtaréve, kushteve jo t€ mira, ndérhyrjet nga jashté
dhe korrupsioni brenda kétyre institucioneve.

Borovci pohon qgé problemi kryesor qé kané né raport me prokurorité gjegjése éshté
mos procedimi i kétyre rasteve pérkundér shumé fakteve té gjetura nga AKK-ja gjaté
hetimeve. Pér mé tepér ai deklaron se né shumé raste AKK-ja ka gjetur prova bindése
pér ekzistimin e korrupsionit, por té cilat prova nuk jané trajtuar nga prokuroria si
duhet. Tashmé AKK-ja ka nénshkruar njé marréveshje bashképunimi me EULEX
dhe njé séré céshtjesh vegse iu jané drejtuar EULEX.

Sipas teorisé juride, Kodi i Procedurés Penale parasheh qé té gjitha té gjeturat té cilat
mund té pérdoren né cilésiné e provés gjaté gjykimeve, po ashtu parasheh edhe organet
pérgjegjése pér mbledhjen e provave. Né anén tjetér Kryeprokurori 1 Shtetit z. Hilmi
Zhitija duke elaboruar legjislacionin aktual, sqaron mungesat me ndikim direk né pro-
cedimin e léndéve anti-korrupsion. Sipas Kryeprokurorit té Shtetit ky Kod nuk e njeh
Agjensionin Kundér Korrupsionit si organ pérgjegjés pér mbledhjen e provave. Pran-
daj, té gjitha té gjeturat e AKK-sé, prokurorisé i shérbejné vetém si elementé pér té
filluar hetimet, e kursesi si prova. Pra, nése prokuroria né materialet e siguruara nga
AKK-ja gjené elemente t€ korrupsionit rishtas duhet filloj hetimet qé nga fillimi, gjé
qé rezulton me njé puné té dyfishté nga ana e institucionit.

Sa 1 pérket hetimeve té€ béra nga ana e veté prokurorisé pér numrin e madh té rasteve
té dérguara nga ana e Agjensionit Anti-Korrupsion dhe rasteve tjerat té dyshuara té
korrupsionit, zoti Zhitia deklaron se ka mungesa t€ médha té kapaciteteve. Késhtu pér
shumé 1éndé, ai deklaron se €éshté e nevojshme t€ béhen hetime né nivel ekspertésh
nga ana e Policisé pér Krime Ekonomike, dhe se aty 1éndét nuk kthehen me nga 2 vite.
NEé rastet mé té rénda ai pohon se punonjésit e Policisé pér krime Ekonomike né mo-
mentin kur kané shkuar t€ zhvillojné hetime né kompani si Posta dhe Telekomi



Kosovés, KEK-u jané joshur me paga shumé mé té larta dhe kané 1éné punén né Polici

pér tu punésuar né ato institucione.

4. Roli i prokurorive né seancat gjyqésore dhe rezultatet e tyre

Prokuroria éshté organ themelor né fazén e hetimeve paraprake. Prokuroria mund té
kryej ¢cfarédo veprimi, qé éshté i paraparé edhe me Kodin e Procedurés Penale, i cili
éshté 1 nevojshém pér té vértetuar ekzistimin dhe autorin e veprés penale. Pra, prokuro-
ria paraprakisht bén pérgatitjen e ¢éshtjes, provave dhe e dérgon pér procedim né
gjykaté. N¢€ njé formé nga veté puna e prokurorisé, administrimit té provave nga ana

e saj, varet edhe shpallja e dénimeve meritore nga ana e gjykatés.

Shumé elemente ndikojné né njé efikasitet, objektivitet dhe profesionalizém té
prokurorisé, por kétu do té ndalemi vetém tek bashképunimi institucional polici-
prokurori, krijimi i policisé gjyqésore, dhe krijimi i njésive té specializuara nga ana e

prokurorisé.

Gjetja e paré éshté se nuk ka njé kontinuitet té pércjelljes sé njé rasti nga 1 njéjti
prokuror. Pra, njéri prokuror i zhvillon hetimet, tjetri i merr pjesé né procedurén para-
prake, tjetri né shqyrtimin kryesor. Kjo padyshim se éshté njé gjetje negative pér arsye
se nése prokurorét ndérrohen né té njéjtin rast edhe argumentimi i ¢éshtjes né gjykaté
do té jeté me i dobét pér shkak té pércjelljes sé téré informatave lidhur me rastin nga

njéri prokuror tek tjetri dhe ményrés sé administrimit té provave.

NEé njérén ané edhe roli i policisé éshté i madh né hetimin dhe zbulimin e veprave pe-
nale, madje pjesé té téra t€ hetimeve kryhen nga veté policia, e kjo duhet té ndodh nén
autorizimin dhe direktivat e prokurorit. Mirépo pikérisht kétu paragitet njé problem,
pasi né shumicén e rasteve prokurorét nuk dalin fare né vendin e ngjarjes dhe té gjitha

veprimet kryhen vetém nga policia.

N¢ intervistén e zhvilluar me gazetaren e “Express” Selvije Bajrami, e cila mbulon
fushén e drejtésisé, ofrohen informacione mbi kushtet e rénda me té cilat ballafaqohen
prokurorét e Kosovés té cilét nuk kané siguri t€ mjaftueshme, pagesa té dobéta dhe
nuk u paguhen as shpenzimet e udhétimit pér né vendin e ngjarjes, dhe né rastet mé
té rénda u ndodh shpesh qé pér tek vendi 1 ngjarjes té udhétojné sé bashku me famil-
jarét e viktimave.

Né Kosové sipas rregullativés ligjore parashikohet té krijohet policia gjyqésore qé do
té kishte pér mision kryerjen e hetimeve kur i besohen nga ana e prokurorit. Fatkeqé-
sisht kjo strukturé ende nuk éshté krijuar dhe nuk éshté funksionale edhe pse éshté
planifikuar pér njé kohé té gjaté. Momentalisht funksionin e policisé gjyqésore e kryejné

njésité e hetuesisé prané Policisé sé Kosovés.
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Sipas EULEX bashképunimi institucional polici-prokurori dhe krijimi i njésive té spe-
cializuara nga ana e prokurorisé paragesin mangési né prokuroriné e Kosovés. Ata

kané gjetur se asnjé Zyr e Prokurorisé nuk ka njési té vecanta pér luftimin e llojeve té

caktuara krimeve, me pérjashtim té njé prokurorie té Qarkut qé ka njé prokuror té spe-
cializuar pér rastet ¢ armémbajtjeve pa leje. Specializimi €shté mése i nevojshém duke
filluar nga prokurorét anti-korrupsion dhe té krimeve ekonomike, pér té mitur, ar-
mémbajtjeve pa leje, vrasje dhe fusha tjera. Kjo duke u bazuar né nevojén pér special-
izim né kéto fusha pér shkak té strukturés sé tyre komplekse.

Po ashtu, shqetésuese mbetet gjetja e EULEX pér mosbashképunim né nivel institu-
cional né mes té policisé s¢ Kosovés dhe Prokurorisé. Bashképunimi né mes kétyre
institucioneve béhet né baza té pérkohshme pér raste té€ caktuara. Nuk ka bazé insti-
tucionale t€ bashképunimit dhe té diskutimit t€ pérbashkét té rasteve né mes t€ Policisé
sé Kosovés dhe Prokurorisé. Ky bashképunim institucional besohet se do té ndikonte
né ndértimin mé té miré té rasteve qé dérgohen pér procedim né gjykata nga ana e
prokurorisé.

Né kéto dy ¢éshtje Kryeprokurori 1 Shtetit z. Hilmi Zhitija arsyeton se éshté i vetédi-
jshém pér nevojén e specializimit té prokuroréve, por me kapacitete aktuale ky spe-
cializim éshté i pamundshém. Numri aktual i prokuroréve sipas tij éshté rreth 60.
Gijithashtu edhe pér sa i pérket bashképunimit institucional me policing, ai prapé ar-
syetohet me numér té vogél té prokuroréve dhe mungesé té kohés pér prokurorét pér
kooperim me policiné pasi ata duhet té jené né seanca té zhvillojné hetime etj.

Tejzgjatja e disa procedurave té ndjeshme dhe me interes pér publikun, mos gjetja e
autoréve té veprave penale, e né disa raste edhe lirimi i disa personave té dyshuar ka
ndikuar né besueshmériné shumé té ulét té téré sistemit té drejtésisé né Kosové.
Gjyqésia né Kosové sot radhitet si njéra ndér institucionet me besueshmériné mé té
ulét sipas Raportit té Paraljmérimit t€ Hershém nga UNDP, apo si institucioni mé 1
korruptuar né Kosové sipas Transparency International.

5. Profesionalizmi i gjyqtaréve

Nga kéndi i shoqérisé civile nuk éshté i mundur t€ béhet vlerésimi i profesionalizmit
té gjyqtaréve dhe punés sé gjykatave. Pér mé tepér, éshté e véshtiré té thuhet nése kemi
té béjmé me shkelje me qéllim pérfitimi apo 1éshime pér shkak té mos-dijes. Profe-
sionalizmi i gjykatave éshté piké shumé e ndjeshme, kontrolli i sé cilés duhet béré nga
ana e organit mé té larté kontrollues té gjykatave. Ky organ né Kosové éshté Késhilli
Gjygésor i Kosovés (KGJK), mé konkretisht Komisioni pér Administrimin e Gjykatave
qé funksionon né kuadér KGJK-sé. Mirépo njé komision i tillé éshté jo-funksional pér
njé kohé té gjaté dhe asnjéheré nuk ka béré njé vlerésim té tillé.



Pér njé vlerésim té tillé té€ profesionalizmit té gjyqtaréve do té€ pérdorim katér kritere
té térthorta: rezultatet e gjyqtaréve né testin e etikés gjaté procesit té ri-emérimit té
gjyqtaréve, t€ dhénave statistikore mbi kthimin e léndéve né rigjykim, ankesat e qyte-
taréve né QAKL dhe ményra té vendosjes 1éndéve qé 1éné hapésira t€ médha pér

dyshime.

Procesi i ri-emérimit té gjyqtaréve béhet nga ana e Komisionit té Pavarur Gjygésor
dhe Prokurorial (KPGJP), qé éshté trup autonom né kuadér té Késhillit Gjyqésor té
Kosovés (KGJK). Qéllimi i KPGJP-sé éshté kryerja e njé rishikimi gjithépérfshirés, né
téré Kosovén, mbi pérshtatshmériné e kandidatéve, gjyqtaréve ekzistues dhe aspiran-
téve pér pozitén e gjyqtarit dhe prokurorit qé jané parashtrues té kérkesave pér emérim
té€ pérhershém né kéto pozita. Né kuadér té késaj pérzgjedhje kéta kandidaté i jané
edhe njé testi té etikés. Ka qené shqetésues fakti qé njé numér jo i vogél i gjyqtaréve
dhe prokuroréve me njé karrieré té gjaté né sistemin e drejtésisé né Kosové kané réné
pikérisht né kété test bazik. Kjo 1é shumé hapésira pér té dyshuar edhe né veté punén

e tyre gjaté kohés sa kané shérbyer né sistemin e drejtésisé né Kosové.

Fakti i dyté né bazé té sé cilit do testohet profesionalizmi i gjyqtaréve té sistemit té
drejtésisé né Kosové éshté numri i léndéve qé kthehen né rigjykim pér shkak té shkel-
jeve. Né teoriné juridike njé 1éndé kthehet né rigjykim nga gjykata e shkallés sé dyté
kur ka léshime dhe gabime né marrjen e aktgjykimit nga ana e gjykatés sé shkallés sé
paré, gjé qé ka ndikuar direkt né njé aktgjykim té tillé. Léndét civile jané 1éndét lidhur
me té cilat paraqiten ankesat mé t&¢ médha pér shkelje né tejzgjatjen e procedurave. Po
sipas statistikave t€ EULEX, 43.6% té rasteve té pérfunduara né konteste civile jané
raste tek t€ cilat gjykata e shkallés s¢ dyté ka anuluar vendimin e shkallés sé paré dhe i
ka kthyer né rigjykim pér shkak té shkeljeve dhe léshimeve.

Rast tjetér ilustrues ka dhéné edhe Kryeprokurori i Shtetit té€ Kosovés Z. Zhitija i cili
na njofton me njé rast t€ ndjekjes penale nga ana e prokurorisé publike ku shkalla e
paré dhe e dyté té pandehurin e shpallin té pafajshém derisa duhet q¢€ 1énda té shkojé

né Gjykatén Supreme qé personi i akuzuar té shpallet i fajshém dhe té dénohet.

Céshtje shqetésuese né opinin paraqet edhe zgjidhja e ndryshme né raste té njéjta.
Ende Gjykatat né géshtje civile, penale e administrative nuk kané krijuar njé praktiké
té njéjté té vendimmarrjes pér raste aférsisht t€ njéjta. Aq mé keq, ekzistojné raste prak-
tike kur pér ¢éshtje té njéjté tek palét e ndryshme vendimet jané kontradiktore me njéra
tjetrén. Gazetarja Selvije Bajrami nga gazeta “Express”, po ashtu ofron shembuj ilus-
trues t€ vendimeve gjyqésore q€ 1éné€ hapésira t¢ médha pér té dyshuar. Sipas gazetares
né fjalé, nga dy raste g€ ka monitoruar, njéri person éshté dénuar me 2.5 vite burgim
pér vjedhjen e njé kasetofoni, derisa njé person tjetér pér trafikimin e tri femrave éshté

dénuar me 7 muaj burgim.
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Po ashtu edhe veté ankesat e qytetaréve jané shumé té médha lidhur meprofesional-
izmin e gjyqtaréve dhe sjelljet e tyre. Pérpos ankesave pér ofendime, telefonata gjaté
gjykimeve, ata flasin edhe pér shkelje té géllimshme dhe té paqgéllimshme qé drejtpér-
drejté ndikojné né vendimin pérfundimtar. Késhtu, né QAKL ka pasur raportime pér
keqgpérdorim té lidhjeve familjare me gjyqtarin, gjé qé ka pasur efekt né vendimin e
marté.

6. Rregullsia e mbajtjes sé seancave gjyqésore

Nga raportet e organizatave g€ merren direkt me monitorimin e punés sé gjykatave
né Kosové, por edhe nga raporti i Qendrés Pér Avokim dhe Késhilla Ligjore (QAKL)
mbi rastet e korrupsionit dhe t€ dhénat qé qytetarét japin né kété qendér lidhur me
rrjedhat e procedurave gjyqgésore rrjedh pérfundimi se kemi té€ béjé me parregullsi
shumé té médha dhe njé kaos té vérteté né mbarévajtjen e proceseve gjyqésore né
Kosové. Shkeljet mé té shpeshta, qé ka gjasa té jené apo jo té€ implikuar né afera kor-
ruptive, jané: ndérprerja e seancave pér biseda né telefon ku palét dyshojné pér “pazarl-
léqe”, ofendimet personale, respektimi i kodit té veshjes, pérdorimi i duhanit, mbajtja

e seancave né zyra, mosrespektimi i kohés sé fillimit té seancave etj.

Né kuadér té programit té Qendrés Pér Avokim dhe Késhilla Ligjore (QAKL), qé ka
komponentin e ofrimit t€ ndihmés ligjore falas pér qytetaré, té shumté kané qené ata
q¢€ jané ankuar sa u pérket ofendimeve me karakter personal nga ana gjyqtaréve. Né
disa raste qytetarét kané deklaruar se paraprakisht gjyqtari i 1éndés edhe u ka kumtuar
rezultatin se kané humbur léndén para se ajo t€ pérfundojé.

Parregullsi ka edhe né respektimin e orarit t€ gjykimeve. Nga publikimi i BIRN “Mon-
itorimi 1 Gjykatave” vérehet se nga totali i 513 gjykimeve g€ jané monitoruar, vetém
188 raste kané filluar né kohé, derisa 304 raste kané filluar me vonesé dhe 21 prej tyre
nuk jané mbajtur fare.

Po ashtu, mbajtja e gjykimeve né salla, pérdorimi i telefonave mobil dhe duhanit jané
raste mjaft t€ shpeshta. Sipas BIRN nga 513 gjykime té monitoruara 375 jané mbajtur
né zyra edhe pse ka ndodhur qé gjaté asaj kohe té keté salla té zbrazéta. Njé praktiké
e tillé nuk éshté e déshirueshme pasi g€ zyrat nuk mund t€ ofrojné elementet bazike
teknike pér gjykim si, in¢izimin e seancés, hapésirén e nevojshme, vendin e prokurorit,
avokatéve e gjyqtarit, nuk ofrojné kushtet pér pjesémarrjen e publikut etj. Pérpos mba-
jtjes sé kétyre gjykimeve né zyraato gjithashtu kané gené té€ shoqéruara edhe me pér-
dorim té shpeshté té telefonit dhe duhanit nga gjyqtarét. Né QAKL njé qytetar ka
raportuar pér rastin e tij ku pér shkak té kushteve té tij shéndetésore nuk mund té
duronte njé ambient t&€ mbyllur me tym duhani dhe ka kérkuar nga gjyqtari qé té€ ndér-
presé pirjen e duhanit. Gjyqtari jo vetém qé nuk e kishte ndérpreré, por sipas qytetarit



edhe e kishte ofenduar edhe pse ¢éshtja ishte shumé e ndjeshme dhe me réndési té
madhe pér palén. Qytetari ishte i detyruar qé pér shkak té problemeve té tij shéndeté-
sore té léshoj seancén.

Probleme tjera vérehen edhe pér sa i pérket kodit té veshjes dhe kodeve tjera. Kété e
konfirmon edhe gazetarja Selvie Bajrami nga “Express”, duke deklaruar se pas tri
viteve puné né pércjellje té gjykatave ka vérejtur mos respektim té kodit té veshjes e
mé interesant q€ pas tri viteve e ka paré cekanin e gjyqtarit pér heré té paré dhe até jo

né sallén e gjykimit, por né korridor.

Né praktiké né sistemin e gjyqésisé sé¢ Kosovés shpesh haset edhe pérdorimi i telefon-
ave celularé gjaté seancave. Madje ka raste edhe té ndérprerjeveté seancés pér shkak té
bisedave telefonike. Kjo praktiké ka béré qé pér mé tepér qytetarét té dyshojné dhe té
raportojné né QAKL pér dyshime pér korrupsion, duke paré né disa raste réndésisé
g€ 1 jepet telefonatés dhe ndryshimit t€ qéndrimit nga ana e gjyqtarit dhe fillimit té
sjellieve arrogante ndaj njérés palé.

KONTROLLI NDAJ GJYQESORIT
1. Késhilli Gjyqésor i Kosovés (KGJK)

Sipas rregullimit kushtetues, nenit 108 té Kushtetutés sé Republikés Kosovés, institu-
cioni me pérgjegjésité mé té médha lidhur me sistemin gjygésor né Kosové éshté
Késhilli Gjyqésor 1 Kosovés. Pérgjegjésité e kétij institucioni jané:

* KGJK si institucion plotésisht i pavarur né ushtrimin e funksioneve té tij siguron
pavarésiné dhe paanésiné e sistemit gjygésor né Kosové (neni 108, pika 1 dhe 2,
Kushtetuta Kosovés).

* KGJK éshté pérgjegjés pér inspektimin gjyqésor, administrimin gjyqésor, pérpil-
imin e rregullave pér gjykata né pajtim me ligjin, punésimin dhe mbikéqyrjen e
administratoréve té gjykatave, hartimin dhe mbikéqyrjen e buxhetit pér gjyqésorin,
pércaktimin e numrit té gjyqtaréve né secilin juridiksion dhe bén rekomandime
pér themelimin e gjykatave té reja. Themelimi i gjykatave t€ reja béhet me ligj (neni
108, pika 5, Kushtetuta e Kosovés).

KGJK éshté themeluar né pajtim me Rregulloren e UNMIK-ut Nr. 2005/52 té datés
20 dhjetor 2005 Mbi Themelimin e Késhillit Gjyqgésor té Kosovés. Késhilli Gjyqgésor i
Kosovés pérpos qé po pérballet me kritika nga mé t€ ndryshmet sikurse jané ndikimet
politike, centralizimi i pushtetit, problem té madh e ka edhe funksionalizimin e tij.
KGJK nuk éshté funksional qé nga Janari 2009, dhe pér mé tepér ka pasur pauza né
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funksionim e tij edhe né té kaluarén. Aktualisht KGJK-ja éshté duke funksionuar, por

me pérbérje té€ pakompletuar.

Fenomeni i ndérhyrjeve politike né emérime dhe né pérgjithési 1 politizimit té institu-
cioneve qé do té€ duhej té jené té pavarura éshté prezent né shoqgériné toné dhe pér-
mendet né shumicén e raporteve pérfshiré edhe Raportin e Progresit té Bashkimit
Europian pér vitin 2009. Shqetésime nga ana e EULEX ngriten edhe né Programme
Report ku thuhet qé¢ “EULEX”-i ka vlerésuar se kapaciteti i KGJK-sé pér ta siguruar
njé gjyqésor té pavarur té€ Kosovés éshté brengosés pér shkak té pérbérjes sé¢ KGJK-
s€, 1 cili nénkupton njé pérfshirje té konsiderueshme té pushtetit politik né procesin e

vendim marrjes”.

Sipas Kushtetutés sé Republikés sé Kosovés, pérbérja e Késhillit Gjyqésir té Kosovés
éshté prej 13 antaréve té cilét emérohen né kété ményré: Pesé(5) anétaré jané gjyqtaré
q¢ zgjidhen nga ana e gjyqésorit, katér(4) anétar i zgjedhin deputetét e Kuvendit té
Kosovés, ku sé paku 2 prej tyre jané gjyqtaré, dy(2) anétaré i zgjedhin pérfaqésuesit e
pakicés serbe né Kuvendin e Kosovés, dhe dy(2) i zgjedhin pérfagésuesit e pakicave
tjera po ashtu né Kuvendin e Kosovés. Pra, né térési nga trembédhjeté(13) anétarét e
Késhillit Gjyqésor té Kosovés teté(8) zgjidhen nga forcat politike né Kuvendin e
Kosovés. Kjo praktiké e Kosovés éshté né kundérshtim edhe me Rekomandimin e
Késhillit t¢ Europés Numér R(94) 12 gé precizon se nuk duhet té keté ndérhyrje nga
pushtetet tjera né organin mé té larté qé merret me emérimin dhe pérzgjedhjen e gjyq-

taréve, pra me organin qé administron gjykatat.

Fushé tjetér ku adresohen kritika éshté centralizimi i pushtetit né organet mé té larta
menaxhuese, edhe pér sa i pérket sistemit gjyqésor si dhe atij prokurorial. As Gjykatat
e as prokurorité nuk kané asnjé kompetencé pér sa i pérket emérimeve né staf té ad-
ministratés dhe menaxhimit té resurseve financiare, bazuar né pérfaqésuesit e po kétyre
institucioneve. Lidhur me administrimin e gjykatave pérgjegjés éshté Sekretariati i
Késhillit Gjygésor té Kosovés. Kété situaté shumé miré e ilustron Kryeprokurori 1
Shtetit z. Hilmi Zhitija, i cili pohon se edhe pér shpenzimet lidhur me pjesémarrjen
né ndonjé seminar apo punétori i duhet t’i kérkojé leje Sekretarit t€ Pérhershém né
Ministriné e Drejtésisé. Pér mé tepér, ai tregon se ka vite g€ kérkon edhe njé zédhénés
pér institucionin g€ ai udhéheq, por pér shkak té pamundésisé sé tij pér t€ punésuar
njé zédhénés ende nuk e ka njé té tillé. Sa i pérket emérimeve né stafin e administratés,
zoti Zhitija shton se institucioni i tij madje nuk konsultohet fare madje as tek pranimi
1 praktikantéve.



2. Vlerésimi i punés sé gjyqtaréve

Element ky¢ pér té analizuar funksionimin e sistemit té drejtésisé né Kosové dhe hapi
1 paré para se t€ fillohet me procedurat e rekrutimit té gjyqtaréve té rinj do té€ duhej té
ishte pércaktimi i kritereve né bazé té té cilave do té béhej monitorimi i punés sé
gjykatésve. Kjo pasi efikasiteti i punés sé gjykatave nuk varet vetém nga numiri i gjyq-
taréve por kriter me shumé réndési éshté monitorimi i punés tyre dhe njé sistem i

pérgjegjésisé.

Kompetencé pér zhvillimin e kritereve pér vlerésimin e punéve té gjykatave ka Késhilli
Gjyqésor i Kosovés, pérkatésisht Komisioni pér Administrimin e Gjykatave. Megjithése
njé mekanizém i tillé do té duhej té€ funksiononte, bazuar né kérkimet e QAKIL-sé,

asnjé vlerésim i tillé 1 punés sé gjyqtaréve nuk éshté béré deri mé tani.

Té gjeturat e késaj analize tregojné se qfaré efekti negativ kané mungesa e njé kontrolli
té tillé se sa probleme i shkakton sistemit gjyqésor si térési. Vetém fakti se 43.6% e
léndéve té kontesteve civile té€ pérfunduara jané kthyer né rigjykime pér shkak té shkel-
jeve té gjyqtaréve tregon pa-pérgjegjésiné e tyre dhe éshté njéri prej treguesve pér grum-
bullimin e 1éndéve dhe tejzgjatjen e procedurave. Po ashtu fakti se njé gjyqtar né
Gjykatén e Pejés zgjidh 99 raste derisa tjetri zero ose njé tjetér 17 1éndé tregon se né
mungesé t€ njé sistemi t€ tillé gjyqtarét punojné sipas déshirave té tyre gjé qé paraqet-
edhe njé faktor tjetét né mos-efikasitetin aktual té sistemit té drejtésisé.

Nga mungesa e njé sistemi kriteresh té vlerésimit té€ punés sé gjyqtaréve rrjedh edhe
njé ¢éshtje tjetér, ajo e ngritjes né detyré té gjyqtaréve. Pa u thelluar mé tepér, nisur
nga fakti se q€ nga pas lufta e deri mé tani nuk éshté béré asnjé vlerésim i1 punés sé
gjyqtaréve rrjedh se edhe ngritjet né detyré nuk béhen bazuar né principe té caktuara
né bazé té rezultateve té arritura. Pér mé tepér edhe kjo 1€ mjaft hapésira pér emérime

té larta n€ bazé t€ ndikimeve politike, lidhjeve familjare e shoqgérore etj.

3. Deklarimi dhe kontrolli i pasurisé

Njé prej mjeteve pér té parandaluar korrupsionin né sistemin e drejtésisé né Kosové

éshté edhe deklarimi i pasurisé sé gjyqtaréve dhe prokuroréve.

Né Kosové ka pasur shumé akuza pér krijimin e pasurive né vlera t€ médha nga ana e
gjyqtaréve. Edhe né debatin televiziv “Jeta né Kosové” ka pasur akuza né mes té
Kryetarit té Gjyqit t€ Qarkut né Prishting, zotit Anton Nokaj dhe avokatit Tomé Gashi

pér pasuri milionéshe té krijuara pérmes korrupsionit né sistemin gjyqésor.

Megjithése ka shenja pozitive sa i pérket rregullimit nga kjo 1émi, duhet pasur parasysh
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se pérpos deklarimit éshté e nevojshme qé té béhet edhe verifikimi i prejardhjes sé pa-

sutisé.

TRANSPARENCA

Gjyqésia dhe prokuroria njihen si institucione me transparencé tejet té ulét. Pér mé
tepér prokuroria njihet si institucioni mé i mbyllur pér publikun sipas njé publikimi té
dy organizatave jo-qeveritare né Kosové, YIHR dhe Lévizjes FOL. Transparenca e in-
stitucioneve pérpos qé ndikon né njé besueshméri mé té madhe té qytetaréve dhe
bashképunim mé t€ madh té€ tyre, efektin tjetér pozitiv e ka edhe né ndikimin e qgyte-
taréve dhe ekspertéve né kontrollin e punés dhe praktikat e tyre pér rezultate mé té

mira.

Komunikimi me institucionet e sistemit drejtésisé né Kosové né pérgjithési éshté
shumé i véshtiré si pér qytetarét e thjeshté ashtu edhe pér gazetarét. Késhtu, Selvie
Bajrami deklaron se asnjé prej institucioneve si gjykatat, prokurorité, Instituti Gjyqésor
1 Kosovés nuk kané zédhénés dhe ka shumé probleme né komunikim me kéto insti-

tucione.

Shumé pak gjykime praktikojné vendosjen e tabelave informuese né hyrje té gjykatave
me ané té té cilave do té informohej publiku lidhur me shpalljen e kohés sé gjykimeve,
ndarjen e rasteve mes gjyqtaréve etj. Pér mé tepér Gjykatat dhe prokurorité nuk kané
fage elektronike ku do té vendosnin materiale t€ ndryshme informuese pér publikun
apo edhe shpalljen e kohés sé gjykimeve e shumé informata tjera qé nuk do té preknin

privatésiné e paléve.

Njé element tjetér i transparencés dhe rritjes sé besimit té qytetaréve né kéto institu-
cione éshté edhe vendosja e marrédhénieve té aférta e njerézore me qytetarét. Mirépo,
si administrata e gjykatave dhe prokurorive ashtu edhe veté gjyqtarét e prokurorét
karakterizohen me sjellje mjaft té ashpra né drejtim té qytetaréve. Né QAKL ka pasur
raste t€ shumta kur qytetarét deklarojné pér ofendime nga mé té ndryshmet vetém pse
kané kérkuar njé informaté apo kané shkuar t€ pyesin pér rastin e tyre, procedura e té
cilit rast éshté zgjatur shumé. Ky éshté edhe njé nga faktorét se pse sistemi i drejtésisé
ka besueshméri kaq té ulét.

Shqyrtimi i ankesave té qytetaréve

Aktualisht né Kosové ankesat e gytetaréve lidhur me rastet e tyre qé jané né gjykim
diskutohen me Kryetarét e Gjykatave. Kjo praktiké nuk éshté prej mé té mirave pér
arsye se shkel parimet e paanshmérisé dhe pavarésisé. Lidhur me kété praktiké ka pasur
ankesa edhe né QAKIL-€, ku qytetarét duke mos paré zgjidhje pér ankesat dhe prob-



lemet e tyre deklarojné se té gjithé jané njé trup 1 vetém.

Sipas “Programme report” t¢ EULEX né asnjé prej regjioneve té Republikés sé
Kosovés, as Késhilli Gjyqésor i Kosovés, e as Inspektorati Gjyqésor nuk kané zyre apo
pérfagésues pér té mbledhur ankesate qytetaréve nga ai regjion, mirépo kéto zyre jané
té€ koncentruara vetém né Prishtiné. N€ rast t€ ankesés s€ njé qytetari, supozojmé nga
regjioni 1 Pejés apo Gijilanit, ankesa duhet té parashtrohet né Prishtiné.

PERFUNDIM

Sistemi 1 gjyqésisé, tashmé ka kaluar suazat e shqetésimit té nivelit vendor. Kjo temé
éshté béré fokus 1 raporteve nga mé té ndryshmet, si vendore, po ashtu dhe ato
ndérkombétare. Ndérlidhjet qé i béhen kétiij sistemi né analizat e mekanizmave té
ndryshme ndérkombétare, reflektojné gjendjen e réndé.

Manggésité qé reflektohen né funksionimin e sistemit gjyqésor adresohen vazhdimisht,
ndérkohé, masat konkrete pér ta pérmirésuar gjendjen nuk vérhen askund. Mungesa e
pérvojés, vullnetit politik dhe resurseve pér té béré mé shumé né fugizimin e njé prej
shtyllave mé té réndésishme té shtetit ligjor, po karakterizohet me pengesa né forcimin
e shtetit.

Bazuar né standardet demokratike, vendi yné ballafagohet me shumé mangési né pérm-
bushjen e obligimeve dhe standardeve qé garantojné ndértimin e njé shteti ligjor. Kjo
éshté duke reflektuar me rritjen e korrupsionit dhe rénien e imazhit dhe besimit té

punétoréve té drejtésisé.

Eshté domosdoshmérisht e nevojshme qé organet e drejtésisé, té kryejné misionin e
tyre karshi mandatit qé kané. Pérmbushja e infrastrukturés ligjore, shmangia nga
ndikimet politike, luftimi 1 korrupsionit, respektimi i normave dhe rregullave proce-

durale, jané disa nga sfidat qé duhet té merren seriozisht nga institucionet.

Ministria e Drejtésisé, Késhilli Gjygésor, Prokuroria dhe Gijykatat, vlerésohet se kané
mangési né bashképunimin e ndérjellét. Né kété sferé, pérfshirja e EULEX-it, duhet
kuptuar si mbéshtetje dhe shtytje e miré pér ta fugizuar drejtésiné né vend.

Sistemi juridik né vend vazhdon té funksionoj i bazuar né sistemin juridik té kaluar,
duke mos i respektuar normat dhe standardet demokratike. Mbi té gjitha, éshté kon-
statim i pérgjithshém se sistemi juridik né vend ka nevoj emergjente té reformimit dhe

té rregullimit ligjor té té gjitha institucioneve té drejtésisé.
gu g g ]
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INTRODUCTION

In the post war Kosovo there have been intensive developments towards building a
state with a democratic system. The role of international presence in the administration
of Kosovo’s state institutions had a great impact in the decision making process, es-

pecially with regard to issues related to non Albanian minority communities.

However, there is a lack of political will and readiness of institutions to efficiently
combat corruption as one of the key challenges, mainly due to the lack of legislation

and mechanisms for preventing and combating corruption.

Judiciary should be the branch of government with the highest level of credibility able
to operate completely independent from external political, individual or economic in-
fluence. Integrity and independence of judicial system is of great importance in an ef-
fort to combat corruption and increasing the over all efficiency of judicial system.
Independence of judiciary means that judges, prosecutors and staff should not be in-
fluenced by external actors coming from the political life, governing parties or interests
of individuals. However, this independence does not mean that judges, prosecutors

or staff can behave and act based on their will and interests.

Despite the progress achieved in building state institutions of Kosovo, the judicial
branch has stumbled with regard to its democratic functioning and transparency. Re-
ports and analysis of local and international organizations reveal that the judicial system
is very fragile and does not have the capacities to efficiently combat corruption and

increase the transparency of its work.

One of the many problems that cause the inefficiency of the judicial system is the lack
of legal infrastructure. In the absence of the Law on Courts, there are many uncer-
tainties with regard to transfer of competencies and administration of judicial system

among courts, prosecution and judicial council.

An increase of efficiency in the work of judicial branch reduces corruption opportu-
nities in all court procedures. Therefore the indicators of efficiency in the judicial sys-
tem, are not dependent on the types of cases that are treated, but by the number of
cases that pass through the system. A strong legal support structure, strong capacities
of the judicial system through proper budgetary allocations, sufficient number of staff,
proper training for staff and good case management by courts would help in increasing
the efficiency.!

! Indicators of Judicial Efficiency in Corruption Cases- U4 Expert Answer
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ABOUT INDICATORS OF THE SPREAD OF CORRUP-
TION IN KOSOVO’S JUDICIAL SYSTEM

1. Congregation of cases and number of judges

Congregation of cases and inability to solve them is one the key problems that judicial
branch is facing. Though it has inherited a large number of cases from previous years,
the judicial system did not manage to solve not even the cases submitted throughout
the year. Every year the judicial system deals with the situation where unsolved cases
are carried over from the last year, from the previous years as well as from the current

Number  of | Number of | Number of | Number of
cases received | cases inherited | completed uncompleted
in 2008 from 2007 cases during | cases until the
2008 end of the year
Supreme Court 3706 2880 4196 2309
Economic Court | 1484 588 743 1329
Distriet Court 11363 8903 10003 10353
Municipal Court | 300838 150505 278546 181887
Total of regular | 326301 163065 293488 195068
courts

year to the upcoming one. The following are the data obtained from the Department
of Statistics of the Judicial Council Secretariat with regard to the efficiency of courts:

Table 1: Number of court cases. Obtained from the Judicial Council of Kosovo. Annual Report 2008

As noticed based on the statistics presented above, the efficiency of the judiciary is
not in satisfactory level. If we analyze the statistics for year 2008, we conclude that
only the Supreme Court managed to solve more cases that it received during the same
year. The Economic Court has the lowest scale of efficiency, with only about 50% of
cases solved, or 588 out of 1484. District court has a solving percentage of about 88%
of cases received in 2008, while Municipal Courts about 89.9 %.

Based on the same sources a similar tendency is noticed in 2009 as well. Except for
the Supreme Court that managed to solve more cases that it received in 2008, with an
efficiency scale of 114% all other regular courts have a low scale of efficiency with
smaller number of cases solved. The efficiency scale of Economic Courtis 98%, Dis-
trict Court 94 % and Municipal Court 93%.



Number of | Number of | Number of | Number of
cases cases inherited | completed uncompleted
received in | from 2008 during the first | cases until the
2009 six months of | end of the first
2009 six months

Supreme Court 1702 2399 1941 2160

Economic Court 477 1329 469 1337

District Court 5523 10353 5201 10675

Municipal Court | 185894 177560 173345 190109

Total of regular | 193506 191641 180056 204281

courts

Table 2: Number of conrt cases. Obtained from the Judicial Council of Kosovo. Report on first six

months of 2009.

As for the reason why there is such a high number of unsolved cases, the representa-
tives of courts justify this due to the small number of judges and large number of
cases. Though that is true, there are a number other elements that impact the low scale
of efficiency and large number of unsolved cases. The overall organization of judicial
system and prosecution with systematic laws, the system of division of tasks among
judges, lack of professionalism, bad case management, lack of mechanisms for over-
seeing the work of judges, lack of transparency and lack of accountability are among
those other elements.

According to a publication of the Statistics Department of the Judicial Council of
Kosovo titled “Report on the work of Court during 2008, there are 269 judges serving
2.2 million citizens. A good way to test the statement that only the small number of
judges impacts the efficiency of judiciary is to compare the number of judges per
capita in Kosovo with other countries. By comparing the number of judges for every
100.000 citizens in a number of countries the results are as follows:

Number of judges in 100.000 citizens
South Korea 3.3
Albania 4
Unites States 8
France 11.1
Kosovo 14.2
Macedonia 311
Romania 15.

Table 3. Number of Judges per capita

The statistics revealed in the table above show that there are counties with small num-

ber of judges per capita, like US and France, but that do have a very efficient judicial
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system. On the other hand we have the case of Albania that has only 7.5 judges in
100.000 citizens, which is half the number of judges for the same number of citizens

in Kosovo. These statistics help us conclude that the number of judges is not always

the most important element that determines the efficiency and professionalism in ju-

dicial system.

Among other elements that impact the efficiency of judiciary mentioned above, the
overall organization of the judicial system is very important. As for the organization
of the judicial system, it is important to mention that recently a number of candidates
that passed a pre test have been selected and begun training for exercising the notary
system, based on the Law on Notary. It is expected that application of Notary System
will decrease the large number of cases submitted to courts. Based on the Law on No-
tary, it is expected that the uncontested issued will be considered and solved through
the notary services. This is a good example of how the reform in the judicial system

begins and how the workload is managed.

In its “Plan for European Partnership” the Government has envisaged to increase the
number judges for another 80 until the end of the fourth quarter of 2008, in an effort
to increase the efficiency of courts. So far not that theree was no increase in number
of judges, but contrary the number of judges working in the judicial system of Kosovo
is decreased. During the last few months, and especially after the Ethics Test was put
in place as part of the process for reappointment of existing judges and prosecutors,

a large number of judges resigned, by worsening the existing situation.

2. Case division among judges and case management

Existence of an impartial and transparent system of case division and electronic system
of case management could greatly impact the efficiency and accountability of the ju-
dicial system. These two elements are important for ensuring respect of basic princi-
ples of judiciary work, which are its independence from internal and external influence,
objectivity and professionalism. The judicial system in Kosovo has deficiencies in this
direction, knowing that cases received in 2009 are solved during the same year, while

cases that are waiting to be solved for year are still pending,

Though the judicial system of Kosovo should have in place a system of criteria in
which the division of cases is based, reports from EULEX that derive from monitor-
ing the courts® reveal that such a system is being poorly implemented. Division of

cases among judges is regulated internally by courts.

2 EULEX Report Programme — July 2009



As a result, there are a number of different systems for case division such as: twin-un-
even, system of alphabetic order, based on a number of cases that go to one judge,
and than is the turn of the other judge or system where the Head of the Court decided
which case goes to which judge. None of these mechanisms is appropriate, because it
cannot avoid preferential assighment of cases and influence of judges on certain cases.
Each of these systems have mechanisms that allow for misusing the division of cases,
by assigning certain judges to deal with certain cases. The situation is very similar in

the public prosecutors office as well.

If the twin-uneven system is applied, there is a possibility that the court or prosecution
staff will delay registration of a case based on their preference send it a given judge or
prosecutor. The division of cases by the Head of the Court which gives him the pos-
sibility to divide cases based on his interest or preference is also not in compliance
with basic principles of the work of judicial system that requires for full independence,
impartiality and objectivity. The worst case scenario revealed in EULEX reports is

when judges can switch cases even after they have been initially divided.

During an interview, the Attorney General, Hilmi Zhitia admits that the current system
for division of cases does create space for such manipulations. Except for the fact that
cases can be switched by prosecutors and judges after they have been initially divided,
there is a possibility to disperse or conceal the case. The disperse of cases is difficult
though, due to the fact that all cases are registered and there is no evidence that cases
have been dispersed in the institution that he leads. But he admits that he faced occa-

sions where he found out that prosecutors were concealing very sensitive cases.

The manner in which cases in procedure are managed has an important role in the ef-
ficiency of the judicial system. It is a known fact that court procedures in Kosovo last
very long and that there were cases of civil contest for which Center for Advocacy
and Legal Advice claims to have lasted up to 10 years until the final verdict. Procedures
for cases that involve inheritance also last very long. However, records show that there
are similar cases that are solved over a very short period of time, within days or weeks.

These cases raise the based suspicion for misuse and corruption.

Consequences of the lack of a transparent manner for case division and case man-
agement (though the computerized system exists but is not being implemented) are
revealed in the report issued by BIRN, focusing on the data obtained in Peja.

3 Balkan Investigative reporting Network— “Monitoring Courts”, June 2009
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Number of cases solved for one month
Judge
Esat Shala 09 cases
Sudan Gorani 0 cases
Uké Mugaj 17 cases
Muharrem Shala 23 cases

Table 4. Efficiency of judges in Peja District Conrt

How it is possible that one judge can solve 99 cases for one month, while another col-
league of his solve 0 cases, or other judges can solve only 17 or 23 per month. How
are the timelines for trials determined? How it is possible that a citizen waits for years
to solve a case, while another citizen manages to solve a similar case in few days? The
possibility for endless delays creates the opportunities and mechanism that put citizens
into a position where they can solve their case faster if they bribe the system or use
their family relations to fasten procedures.

The best solution in this case would be to use the Informative System for Case Man-
agement. Through proper utilization of such automatic system, courts would function
more efficiently. Through this electronic system, the case division would be done based
on automatic probability system, avoiding so the interference of interested individuals.
Management and procedural stages could be tracked easier through this system and

judges would be kept accountable for respecting the flow of cases.

Though the Informative System for Case Management is in place and the European
Commission Liaison Office has installed 616 new computers with the special software

for implementation of this system, it is not applicable in our courts.
3. Proceedings of cases related to corruption

In general, public opinion is not satisfied with results achieved so far in combating
corruption which is perceived as a wide spread phenomena. This is also confirmed by
the Global Barometer of Corruption results for 2009 (Transparency International)
where it is notices an increase of corruption scale in many sectors comparing to 2007.
From level 1 that reflects lowest scale of corruption to level 5 which reflects the ex-

treme corrupt countries, Kosovo stands as following:
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2007 3.8 3.5 3.1 25 / 3.5

2009 3.8 3.4 3.7 2.3 3.3 4.0

Table 5. Level of corruption in different sectors of Kosovo institutions. (Global Barometer of
Corruption Report for 2009)

Other criteria for measurement of corruption developed by Transparency International
and applied in the Global Barometer of Corruption is the percentage of citizens that
paid for bribery purposes in the last 12 months. According to T1, 13% of Kosovo cit-
izens paid for bribery purposes in an effort to get a service or a favor. This is something
to be worried about knowing that such results can be found in countries like Byelorus-
sia with 13%, Nigeria with 17%, while on the other hand in EU members states like
Denmark, Netherlands and Switzerland have only 1% of citizens pay for bribery pur-
poses. Even neighboring countries and those of the region have lower percentage,
such as Croatia 4%, Macedonia 4% or Turkey 2%.

Results from surveys conducted by the Center for Advocacy and Legal Advice reveal
that citizens are not satisfied with the results of combating corruption. One of the
most debated issues, upon which all responsible institutions directed accusations, are
exactly the same issues that are related to the success in combating corruption and

punishment of those involved in corruption affairs.

Kosovo Anti-Corruption Agency as a mechanism responsible for preventing and com-
bating corruption, is an independent institution established based on the Anti Cor-
ruption Law approved by the Assembly of Kosovo on April 227 2005. The role the
Agency is to precede the suspicious cases in the prosecutor’s office for criminal inves-
tigation. Mentor Borovci, Director of Department for Anti-Corruption Strategy and
Administrative Investigation explains that more than 100 cases have been submitted
to the prosecutionin 2007 and 2008 but very few of them were preceded and solved.

Borovci claims that there are problems in the judicial system mainly due to the small
number of prosecutors and judges, poor working conditions, external interference and
corruption. The key problem in relation to prosecution, is that submitted cases are
not proceeded regardless of the evidence and facts gathered by the Agency during the

investigation stage.

There were occasions when the Agency managed to gather very convincing and reliable

evidence for corruption, that were not considered propetly by the prosecutors. Re-
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cently, the Agency signed an agreement with EULEX and few cases have already been
directed to them.

According to the judicial theory, the code of criminal procedure code envisages the
findings that can be used as en evidence in court and also the authorized bodies for
gathering the evidence. While analyzing the current legislative framework, attorney
general Hilmi Zhitia explains that there is a lack of legislation that directly affects the
proceeding of anti corruption cases. According to the attorney general, this code does
not recognize the Anti Corruption Agency as a body authorized to gather evidence.
Therefore all findings of the Agency are only utilized for triggering an investigation
but cannot be considered evidence. According to this, even in case the prosecution
receives Agency findings that have elements of corruption, they need to start over the

whole investigation process and duplicate efforts.

When talking about large number of corruption cases submitted by the Agency and
those initiated by the prosecution, Mr.Zhitia claims that there are problems due to the
lack of capacities. He explains that in many cases it is necessary to conduct professional
expertise during the investigation process. For example this type of expertise is pro-
vided by the Police Unit for Economic Crimes and often it takes more than 2 years to
have them completed and returned to the prosecution. There were occasions where
members of Police Unit for Economic Crimes investigating cases related to Post and
Telecom or Energy Corporation, were attracted by job offers and decided to resign
from their posts and get employed by these institutions.

4. The role and results of prosecution in court cases

Prosecutor’s office is the key institution in the preliminary investigation stage. Measures
and actions of the prosecutor to confirm the existence of a criminal act and the of-
fender are defined under the Code of Criminal Procedure. The prosecution prepares
the case in advance, collects the evidence and submits it to the court. In a way, the
final court verdict is depended a lot on the work of prosecution and administration
of evidence.

A number of elements impact the efficiency, objectivity and professionalism of pros-
ecutor’s offices, but a special focus should be put at the institutional cooperation be-
tween the police and the prosecution, creation of judicial police and other specialized
units under prosecutor’s office.

One of the main findings is that there is no consistency and tracking of a case by the
same prosecutor. The first prosecutor conducts investigation, another one participate
in preliminary procedures and than another prosecutor takes over the case. There is



no doubt that is a negative finding, considering the fact that if prosecutors are switched
from one stage to another and evidence is not administered properly, they will not be
able to efficiently argue about the case during the trial, because they do not have the
information or a full picture of the case.

On the other hand, the police have a great role in investigating and uncovering criminal
acts. Police investigation should be conducted with the authorization and directions
of the prosecutor. The problem is that in most cases the prosecutor does not show

up at the crime scene and the investigation is carried over by the police themselves.

During an interview for the daily newspaper “Express”, Selvije Bajrami who covers
the justice branch of the government, provides valuable information about terrible
conditions that prosecutors in Kosovo face during their work. They are not safe and
not security if provided for them, their salary is very low; their travel expenses to the
crime scene are not covered and in worst case scenario they end up going to the scene
with relatives of the victims.

The legal infrastructure in Kosovo envisages the creation of the judicial police with
the mission for conducting investigations trusted to them by the prosecutor. Though
it has been planned for a long time this structure is not yet in place. According to
EULEX, the lack of institutional cooperation between the police and prosecution, as
well as the absence of specialized units are key deficiencies in the prosecution. EULEX
revealed that none of the prosecutor’s offices have specialized units for combating a
certain type of crimes except for one District Court that has a prosecutor specialized
in illegal weapon possession. Considering the complexity of certain types of criminal
activities there is an immediate need to have specialized prosecutors for cases related

to corruption, economic crimes, juveniles, illegal weapon possession, homicide etc.

Lack of institutional cooperation between the police and prosecution is another defi-
ciency revealed by EULEX. Cooperation between these two institutions is done in ad
hoc bases for specific cases only. There is no institutional basis for efficient cooperation
and joint discussion of cases, between Kosovo Police and Prosecutor’s office. Im-
provement of cooperation between these two institutions would results with better
preparation of cases before submission in courts.

Attorney General, Hilmi Zhitija explains that he is aware of the need for having spe-
cialized prosecutors, but with the current capacities in place that is impossible. Ac-
cording to him the number of current prosecutors is around 60. When talking about
the lack of cooperation between the police and prosecution, Mr.Zhitija explains that
there are a limited number of prosecutors and they cannot make it to every crime

scene, because they are either conducting an investigation or have trials going on.
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Long delays of some sensitive procedures of public interests, failure to find perpetra-
tors, in some cases the release of suspected individuals have impacted on the low scale
of public trust in the judicial system of Kosovo. According to the UNDP Early Warn-
ing Report, the judicial branch of government has the lowest scale of public trust
among the state institutions, while according to the Transparency International and
judiciary is perceived as the most corrupted branch of government.

5. Professionalism among judges

From the civil society point of view it is not possible to asses the professionalism of
judges and courts proceedings. It is difficult to say whether we are dealing with a de-
liberate violation for a certain benefit or a violation due to lack of professionalism or
knowledge. Professionalism among judges is a very sensitive issue that should be en-
sured by the highest institution responsible to oversee the work of courts. Commission
for Court Administration which functions under the Kosovo Judicial Council is re-
sponsible for overseeing the work of courts. This commission has not bee functional

for a long time and never managed to conduct such an assessment.

For such an assessment of professionalism among judges we are going to use the fol-
lowing four indirect criteria: ethics test results during the re-appointment of judges,
statistical data for number of cases returned in the court, complaints of citizens at
the Center for Advocacy and Legal Advice and management of suspicious cases.

The re-appointment of judges is done by the Independent Judicial and Prosecution
Commission, which is a autonomous body within the Judicial Council of Kosovo. The
Independent Judicial and Prosecution Commission is responsible for conducting a
comprehensive review over the suitability of candidates, the existing judges and those
who submitted the request to become permanent judges and prosecutors

An ethics test was part of this selection and re appointment processes. There were
concerns due to the fact that a number of judges and prosecutors with a long career
in the judicial system of Kosovo failed to pass this basic test. This could create suspi-

cion on the quality of their work within the judicial system in Kosovo.

The second criterion for assessing the professionalism of judges was the number of
solved cases that were return to court due to various violations. In the legal theory, a
case is return to the second level court, if there were deficiencies and violations during
the trial and the final verdict of the first level court. Most complaints for procedural
violations are submitted with regard to civil law cases. According to EULEX statistics
43.6% of completed cases in civil contests were invalidated by the second level court

and return the court due to deficiencies and failures.



Another case that illustrates this problem was provided by the General Attorney Hilmi
Zhitija. He informed us about a prosecution case in which the perpetrator was not
convicted by the first and second level court, but when the prosecutiondecided to sub-
mit the case to the Supreme Court. The Supreme Court reviewed the case and decided

to convict the perpetrator.

Another problematic issue for the public is different court verdicts for cases of similar
nature. Courts did not manage to create common decision making practices for crim-
inal, civil and administrative cases of similar nature. There are many occasions when
court verdicts are different for two cases of the same nature involving different parties.
Journalist Selvije Bajrami said for the daily newspaper “Express” that there are a num-
ber of court verdicts that can bee seen as suspicious. On two separate court cases that
she monitored, one individual has been convicted to 2.5 years in prison for stealing a
car radio, while another individual was convicted to 7 months in prison for trafficking
three girls.

Complaints on lack of professionalism and bad behavior of judges have been submit-
ted by citizens themselves. Except for verbal insulting or phone calls during the trial,
citizens also complain for deliberate or possible unmeant violations that directly impact
the final court verdict. Citizens reported at the Center for Advocacy and Legal Advice,
that family relations were also misused to have impact on the court verdict.

6. Order during the court sessions

According to the reports of organizations that monitor functioning of courts, those
from the Center for Advocacy and Legal Advice as well as the data provided by the
citizens there are major deficiencies and chaos in court proceedings all over Kosovo.
The majority of violations, related or not to the corruption affairs, are interruption
of court sessions by phone calls were parties involved suspects on “deals”, insulting
on personal, violation of dress codes, smoking, sessions held in the offices of judges,
delays for beginning the sessions etc.

As part of the Center for Advocacy and Legal Advice program, which comprises of
free legal advice, citizens claim to have been insulted by judges. In many occasions cit-
izens claim that judges told them that their case is lost before the court session was
held. There are major irregularities in the scheduling of court sessions as well. BIRN
reports on “Monitoring Courts” reveal that out of 513 cases that have been monitored,
only 188 court sessions begun on time, 304 did not begin on time, while 21 court ses-
sions we delayed.

Organization of trials in judge’s office, usage of mobile phones and smoking during

the trial are very common. According to BIRN reports out of 513 court sessions mon-
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itored 375 occurred in office of judges though court rooms were free. Such a practice
is not desirable because the office cannot offer the basic technical conditions for the
trial such as, recording of proceedings, necessary space for parties, prosecutot’s corner,
public participation etc. During these sessions, judges often talk on the phone and
smoke.

A citizen reported to the Center for Advocacy and Legal Advice that due to his health
conditions he could not stay in a closed environment where participants never stopped
smoking. He requested from the judge to ask from those present to stop smoking.
The judge considered it as an insult and instead of considering the request he verbally
insulted him. Though the case was very sensitive and important this citizen had to
leave the office due the health problems and terrible conditions in the office of the
judge.

Violation of dress code and other codes are also considered problematic. This is also
confirmed by Selvie Bajrami from Express, claiming that after three years of her work
monitoring the court proceedings she witnessed continues violation of the dress code,
and only three years after she saw judge’s hammer for the first time, but not in the

court room but in the hallway.

In practices of judicial system of Kosovo, the usage of mobile phones during the
court sessions, are often witnessed. In some cases the trial was interrupted or even
prorogued due to phone calls. This practice makes many citizens suspicious of cot-
ruption in case proceeding, while citizens reported many times to the Center for Ad-
vocacy and Legal Advice that judges would change their attitude and behavior towards
one party after the end of those phone calls.

JUDICIAL SYSTEM CONTROL
1. Kosovo Judicial Council

According to the Constitutional, article 108 of the Constitution of the Republic of
Kosovo order, the main responsibilities related to the judicial system in Kosovo fall
under the authority of Kosovo Judicial Council. This institution is responsible for:

*KJC s a fully independent institution in the performance of its functions respon-
sible to ensure the independence and impartiality of the judicial system. (Article
108, paragraph 1 and 2, Constitution of Kosovo)

*The Kosovo Judicial Council is responsible for conducting judicial inspections,
judicial administration, developing court rules in accordance with the law, hiring

and supervising court administrators, developing and overseeing the budget of



the judiciary, determining the number of judges in each jurisdiction and making
recommendations for the establishment of new courts. New courts shall be es-
tablished according to law (Article 108, paragraph 5, Constitution of Kosovo)

KJC has been established in accordance with the UNMIK Regulation Nt.2005/52 ap-
proved on December 20™ 2005 on Establishment and of Kosovo Judicial Council.
KJC was continuously criticized for political influence, power centralization and other
factors that undermined its functioning. Since January 2009, KJC is not functional
while even in the past there were periods when it did not function. Currently KJC is

functional but its membership is not completed.

A number of reports, including the progress report for 2009 issued by the EU Com-
mission reveal that political interference in appointment of state institution officials is
a present phenomenon in our society. Concerns were raised by EULEX through its
”Programme Report” which says that “EULEX concluded that the capacities of the
Judicial Council to ensure an independent judicial system are worrisome, due to the
membership of KJC and interference of political actors in the decision making

process”.

According to the Constitution, the Kosovo Judicial Council composes of 13 members,
elected in the following manner: five (5) members are judges elected by the members
of the judiciary; four (4) members are elected by deputies of the Assembly holding
seats attributed during the general distribution of seats of whom at least two (2) must
be judges, (2) members are elected by the deputies of the Assembly holding reserved
or guaranteed seats for the Kosovo Serb community and (2) members are elected by
the deputies of the Assembly holding reserved or guaranteed seats for other minority
communities. Therefore, eight (8) out of thirteen (13) are elected by political forces in
the Assembly of Kosovo. This practice applied in Kosovo is not in compliance with
the recommendation of Council of Europe number R (94) 12, which clearly specifies
that there shall be no interference of other branches of government in the highest

body responsible for appointment and election of judges and administers

Another area where criticism is directed is the centralization of power in the highest
managing bodies of the judicial and prosecution system. According to the represen-
tatives of these institutions, courts and prosecutors office do not have competencies
for appointment of staff in the administration and management of human resources.
The Secretariat of the Judicial Council is responsible for the administrative staff of
courts. General attorney Hilmi Zhitia illustrates the situation very well by explaining
that permission needs to be requested from the Secretary General of Ministry of Jus-
tice even for expenditures for attending a seminar or workshop. He also explains that
he submitted a request for employment of a spokesperson for the institution he leads,

but the request was not taken into consideration. When it comes to selection of ad-
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ministrative staff, Mr.Zhitija says that his institution is not consulted, not even for hir-

ing interns.

2. Assessing the work of judges

A key element in analyzing the functioning of judicial system in Kosovo and the first
step before the recruitment procedures for new judges begins is to set the basic criteria
for monitoring the work of judges. This is due to the fact that efficiency of work in
courts is not depended only on the number of judges but also by a mechanism and

accountability system is in place to monitor their work.

The Committee for Administration of Courts which functions under the Judicial
Council of Kosovo has the authority and competencies to asses the work of courts.
Though according to a research conducted by Center for Advocacy and Legal Advice
such a mechanisms should be in place, so far no assessment have been conducted on

the work of judges.

Findings of this analysis show the negative effect and damages caused to the judicial
system in general due to the absence of such control mechanism. The fact that 43.6%
of completed civil contests cases have been returned to the courts due to violations
and irregularities caused by judges is a clear indicator of delayed procedures and con-
gregation of cases. On the other hand the fact that one judge in Peja can solve 99
cases a year, while others can solve from 0 to 17 cases shows the due to the lack of a
system in place, judges work based on their will decreasing so the efficiency in the ju-

dicial system.

The absence of an assessment criteria system for judges results with another issue,
which is the promotion of judges. Since there was no assessment of judges since the
end of the war, it is clear that the promotion of judges was not made based on a set
of principles and results achieved. The promotion process was also characterized with

political influence as well as family and social linkage.
3. Disclosure and control of wealth and assets

Disclosure of wealth and assets of judges and prosecutors is another mechanism aimin
to prevent corruption in judicial system. In many occasions Judges in Kosovo were
accused of creating tremendous wealth and assets. Even during the TV debate “Life
in Kosovo”, President of Prishtina District Court, Mr.Anton Nokaj and lawyer Tome
Gashi accused each other of making millions of euros through corruption affairs in
the judicial system. However, there is progress in this direction, due to the fact that
except for the disclosure of wealth and assets, judges and prosecutors are also obliged
to declare the origin of it.



TRANSPARENCY

Judiciary and prosecution are known as the institution with the lowest level of trans-
parency. According to a publication of two local NGO’s (YIHS and FOL) the prose-
cution is the most tightly closed institution in the country. Except for the impact on
the public trust the transparency of institutions also influences the efficiency of work

and promotion of best practices.

For ordinary citizens and journalists, communication with judicial system institutions
in Kosovo is very difficult in general. Selvie Barjami explains that none of the judicial
institutions in Kosovo, courts, prosecutor’s offices, Judicial Council or Judicial Institute
has a spokesperson and there are major problems to communicate with these institu-
tions.

Very few courts use the system of putting informative tables in the entrance of court
building through which the public could be informed about trial schedule, court ver-
dicts, division of cases among judges etc. Courts and prosecutor’s offices do not have
official web sites were they could post valuable informative materials or timeliness for
announcing court verdicts as well as other information that does not interfere the pri-
vacy of parties.

Another element of transparency is the increase of public trust in these institutions
and the needs for establishing and maintaining close relation with the citizens. In gen-
eral, the administrative staff of courts and prosecutor’s offices as well as judges and
prosecutors themselves are known for not treating citizens well. Center for Advocacy
and Legal Advice explains that citizen’s complaint that in many cases they were insulted
or screamed at just because they requested an information or put asked about the flow

of their case in the court. This is another reason why public trust is very low.

Review of citizen’s complaint

Currently in Kosovo, complaints of citizens related to their cases are reviewed only
by the presidents of courts. This is not among best practices since it violates the prin-
ciple of impartiality and independence. Complaints with regard to this practice have
been submitted to the Center for Advocacy and Legal Advice, since citizens didn’t see
a solution for their complaints and problems and perceived everyone within the judicial
system is the same.

According to EULEX “Programme report” the Kosovo Judicial Council and Judicial
Inspectorate do not have offices in any of the regions of the Kosovo, to collect citizen’s
complaints. Unfortunately these offices are concentrated in Prishtina. Therefore citi-
zens from Gjilan and Peja have to travel to Prishtina to submit a complaint.
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CONCLUSIONS

Judicial system has already passed the limits of concerns domestically. The bad situ-
ation in the judicial system is on the focus of a number of reports published by inter-
national institutions. Comparative analysis of the judicial system in Kosovo with

international judicial systems, show how bad the situation is.

Deficiencies and weakness in the functioning of judicial system are continuously raised,
but concrete measures for addressing them and improving the situation are invisible.
Lack of experience, political will and resources for strengthening one of the key pillars
of the rules of law is causing obstacles in the state building process.

Based on the international standards, our country is facing many deficiencies in ful-
filling the obligations and achieving standards towards achieved the rule of law. As a
consequence there is an increase of corruption scale and a decrease in the image and

reputation of judicial system employees.

It is of imperative importance that judicial institutions are capable of accomplishing
their mandate. Improvement of legal infrastructure, avoidance of political influence,
combating corruption, obeisance of norms and procedural rules are some of the chall-
nges that should be seriously considered by the institutions

There is alack of cooperation between the Ministry of Justice, Judicial Council, Pros-
ecutot’s Offices and Courts. In this ditection, inclusion of EULEX should be seen as
a way of supporting and pushing towards strengthening the judicial system in the

country.

Judicial system continues to function based on the past judicial system, by violating so
democratic norms and standards. Above anything else, it is a general conclusion that
the judicial system needs an urgent reform and legal infrastructure for all institutions

within judicial system.
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tyre.

QAKL e refuzon nocionin qé njerézit jané té pa interesuar né ballafagimin me
korrupsionin. Pérkundrazi, tregohet qé ata do té pérfshihen né Iuftén kundér
korrupsonit kur atyre i'u ofrohen mekanizma té thjeshté, t€ besueshém dhe té
realizueshém.
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